Abstract
international law.
1 Despite these and other attempts, the doctrine on customary international law, which has remained paralyzed by ontological, epistemological and conceptual problems, is far from settled.
I presume that difficulties arise at the conceptual level. If one fails to entertain fundamental issues at this level and to provide a definite and defensible solution to these difficulties, it will be impossible to attain a sufficiently coherent theory. No high theories may survive without a proper conceptual background. My general aim in this article is to map out some of the fundamental conceptual and methodological problems related to customary international law and to provide some clarifications to contribute to and ground a defensible, future theory. Here, I will not develop and defend my own theory. My critical appraisal of the standard approaches will be immanent and limited, focusing merely upon their symptomatic and fundamental conceptual and methodological problems. At the end, my observations will conclude into seven propositions about the basic framework of a workable theory on customary international law.
Fashioning the Concept of Customary Law: Clarifications A Primary Strategies for Fashioning the Concept of Customary Law: Monism and Dualism, Inclusionism and Exclusionism
The first and most fundamental issue in customary international law must be that of its constituent elements or the criteria of existence. Monist theories hold that customary law implies only one -either subjective or objective -requirement. A further difference must be made between theorists for whom this component is a subjective one (subjectivist monism) and those who claim that customary law only consists of an objective element -that is, usage (objectivist monism). In international law, this monist claim might not be consistent with the text of Article 38(1)(b) of the Statute of the International Court of Justice (ICJ Statute), which appears to assume at least one objective requirement (general state practice) and one subjective one (acceptance).
2 Monist theories of customary international law must therefore explain this inadequacy. 3 The sweeping majority of theorists in contemporary international law share the dualist (two-component or bipartite) conception, according to which the nature of customary international law depends on two irreducible components (elements) -one objective (material) and the other subjective (psychological). However, the dualists' greatest problem is delineating the boundaries of the two elements in practice. The occurrence of a subjective requirement can be inferred from state practice, which is the other element of customary international law. Yet how can state practice be one constituent element and, at the same time, evidence of the other element? 4 Some commentators have sought to provide an answer to this problem by excluding states' linguistic acts (statements) as proof of opinio juris from state practice, the material element of customary international law (exclusionist dualism). The idea behind this construction is simple. If we have two criteria for customary international law, then we also have to make a clear distinction at the level of proof. Thus, exclusionist dualists take the view that there are two types of proof of customary international law (the linguistic acts of states and state actions or omissions), each corresponding basically to one of the components, and that they must be strictly separated from each other. 5 The majority of dualists do not accept this separation of various types of evidence, because opinio juris and state practice are mutually constitutive elements of customary international law, not distinct entities that could exist independently and appear separately from each other. 6 They therefore hold that linguistic acts should be included in state practice (inclusionist dualism). The linguistic acts of states may be taken as proof of both objective and subjective elements depending on the context and characteristics of particular cases. 7 On the other hand, states' physical conduct in a narrow sense may also signify the existence of subjective content (the mens rea analogy The distinction made by such authors as Kammerhofer between state act as regular behaviour (a sheer fact) and state act as evidence of the subjective element (the normative aspect) is unconvincing because it only works in the case of states' linguistic acts (statements) but does not work when states act in a narrower, physical sense. Kammerhofer, 'Uncertainty in the Formal Sources of International Law: Customary International Law and Some of Its Problems', 15 European Journal of International Law (EJIL) (2004) 523, at 528. In the latter case, I fail to see how one could generally and theoretically separate different (factual and normative) aspects of the same physical act. Compare North Sea Continental Shelf Cases, ICJ Reports (1969) 3, at 44, para. 76 (denying that the states, which had not become parties to the Geneva Conventions, 1125 UNTS 3, followed the equidistance rule as customary legal rule in their actions). 5 See, first of all, A.A. D'Amato, The Concept of Custom in International Law (1971) , at [88] [89] [90] . Although the practical application of this somewhat artificial classification is dubious at best, there are some arguments to support the conclusion that verbal acts are not parts of state practice for the purposes of the formation of customary law. For these arguments, see Roberts, supra note 1, at 757; Mendelson, supra note 3, at 206; Beckett, 'Countering Uncertainty and Ending Up/Down Arguments: Prolegomena to a Response to NAIL', 16 EJIL (2005) 213, at 231; Kammerhofer, supra note 4, at 525-530. of criminal law). Although the debate between the two strands has been fierce and heated in academic commentaries since the 1970s, the International Court of Justice (ICJ) has clearly taken the side of inclusionism. 8 However, the strength of these strategies has often been lessened by conceptual and methodological deficiencies.
B Five Common Conceptual Mistakes
In the following discussion, I outline five conceptual mistakes that tend to surface in the discussion on customary international law.
1. It is misleading to suggest that customary international law is one of the sources of international law. 9 Customary international law forms part of international law. If it is part of international law, then it cannot be its source. (What is the source of a phenomenon cannot be part of this phenomenon at the same time.) It is customary international law itself, as part of international law, which may be said to have a source or sources.
10 What these sources are and how they can be determined are separate questions. 2. The concept of customary international law has traditionally been connected to Article 38(1)(b) of the ICJ Statute ('the Court ... shall apply: ... international custom, as evidence of a general practice accepted as law'). Some authors claim that the provision offers a definition of customary international law, but this is hard to believe prima facie. 11 First, the ICJ Statute does not concern expressly customary international law, only international custom, thus raising the issue of the relationship of custom to customary norm. Second, the provision does not tell us what customary law (or custom) is (a lack of genus proximum). It only sets forth two connecting circumstances (general practice and its acceptance as law), which occur along with custom, without giving particulars of how custom can be evidence of them. 3. Many commentators come to regard general practice as one of the two 'elements', 'components' or 'building blocks' of which customary international law consists (see the previous subsection). 12 However, I cannot see how general practice could be an element of a rule. 13 In a sense, the abstract customary rule 'torture is prohibited' might have 'elements', but general practice is clearly not among them. State practice can be, for example, the source, manifestation, evidence or confirmation of this customary rule but not an element of it.
14 Furthermore, these theoretical options, which differ significantly in their premises and consequences, paint different pictures of the features of customary rules and should not be confused. If one were to take general practice as the source of a customary norm and define a customary norm in such a way as to include a reference to its source, then general practice (like differentia specifica) will be an element of the definition of customary norm, but not an element of the customary norm itself. 4. It is widely held that, as one of the requirements for a customary norm, general practice is material or objective in nature. 16 This is a simplistic approach that stands in the way of a more realistic and nuanced description of how customary norms operate. Let us suppose that there exists a customary international rule that prohibits the national appropriation of celestial bodies and that nothing (neither acts, omissions nor statements) has happened in the national or international practice of states as of 1 January 2012 that would pertain to this norm. In international legal discourse, customary rules are regarded as having continuous existence after they have arisen. Third, in another respect, the text of Article 38(1)(b) also runs counter to the thesis that custom is the source of customary international law and that the two concepts are to be distinguished. How can state practice be accepted as law? State practice, as a practice-like phenomenon, does not take the form of a norm in itself. I am of the view that it is not state practice but, rather, the rule or regularity of which state practice is a manifestation that can be accepted as law. If this is true, then, as a result of this acceptance, custom will have a norm-like character that signifies (legal) rules and will be different from state practice. Here, custom then coincides with customary norm because accepting something as law implies normative abstraction, and custom, a result, 'evidence' or form of this abstraction, will take on a normative (normlike) character that signifies the customary norm itself. 23 The abstraction 'torture is prohibited' is discerned from state practice and accepted as law -that is, the custom in this sense is not different from the customary norm 'torture is prohibited'.
24
These three problems might signify that custom is not the source of customary international law, but it is identical with customary law under Article 38(1)(b). 25 As a result, on the one hand, Article 38 might be mistakenly said to provide for the sources of international law -it only sets forth the applicable forms or parts of international law. (It follows that treaties and general principles will also be the forms, and not the sources, of international law.) On the other hand, this conclusion does not exclude the idea that general state practice can be taken as the source of custom identified with customary law.
C Four Methodological Deficiencies in Fashioning the Concept of Customary Law

Confusion of Perspectives
We have three fundamental perspectives that govern general discussions on customary international law: (i) what are customary norms; (ii) how are customary norms 22 E.g., Lepard, supra note 1, at 16. 23 Therefore, Brownlie sets 'custom' against 'usage' -the latter is state practice that does not reflect normativity (a practice-like occurrence), while the former seems to be the customary law itself in his interpretation. Brownlie, supra note 11, at 6, similarly G. formed and (iii) how can customary norms be recognized or identified? These three perspectives are connected and even overlapping, but failing to separate them will lead to considerable theoretical confusion. 26 In assessing and analysing such requirements as general state practice or opinio juris, one has to make it clear whether they are treated as elements, sources or manifestations (evidence) of customary norms.
27
These three concepts relate to three distinct perspectives in the discussion: the concept of an element relates to the nature of customary norms; the concept of a source to their formation; 28 and the concept of the evidence/manifestation of these norms to their identification or justification. Confounding these controlling concepts and underlying perspectives brings about difficulties in describing and understanding the operation of customary international law.
29
These threads might show themselves in various theories related to opinio juris. Some commentators regard opinio juris as one of the sources of a customary norm (constitutive theory). 30 However, this conclusion might imply the so-called chronological paradox.
31 Therefore, others assign another function to opinio juris. It will only be a manifestation, and not the source, of an existing customary norm (declaratory theory). 32 However, this declaratory theory cannot explain the formation of customary norms. The most common view seems to be that opinio juris is simply an 'element' 26 For the confusion of first and second perspectives -namely what is customary international law (definition) and how it is formed -see the following contention: 'The standard definition of customary international law is that it arises from the practices of nations followed out of a sense of legal obligation.' Bradley-Gulati, supra note 11, at 209. In relation to these perspectives, it is clear that claiming that beliefs create customary norms (where beliefs are sources of customary norms, Guzman, supra note 1, at 157 and 167) is not the same as claiming that customary norms are beliefs (where beliefs are the forms in which customary norms exist, Guzman, supra note 1, at 146). For another illustration of such confusions, see, e.g., the definition of customary international law offered by P. Manin, Droit international public (1979), at 22. 27 I would not rule out, in advance, that general practice or opinio juris might play a double role (e.g., they might be, for example, both the source and manifestation of customary international law), but one has to offer an account for The issue of opinio juris has already been the subject of much scholarly speculation. (This is understandable because the way one handles opinio juris will determine the conceptual structure of customary international law.) In this discussion, I shall only emphasize that the requirement of opinio juris cannot be taken for granted, although a large number of authors and the ICJ consider it indispensable for the existence of customary international rules. 34 However, some doctrinal explanation must inevitably be offered as to why we should use the concept of opinio juris in terms of customary international law with especial regard to the fact that we have another subjective, arguably parallel, but textual requirement mentioned in Article 38(1)(b), namely acceptance. 35 One has at least four options to explain the introduction of opinio juris into a theory of customary international law. First, opinio juris is identical with the textual requirement of acceptance. Second, if they differ, opinio juris must have come from another, unidentified source, and, therefore, Article 38(1)(b) cannot be the source, or the only source, of the rules to govern the formation and operation of customary international law (the problem of parallel source). Third, Article 38(1)(b) has suffered desuetude (desuetudo), and international practice has significantly altered the conditions of its application by entering a new, non-textual requirement. 36 Fourth, opinio juris is not particular to customary norms but, rather, something generally inherent in (international) legal norms, of which customary international norms are part. In view of these options, the relationship of opinio juris to the other subjective requirement of acceptance as required by the ICJ Statute is central to the concept of customary international law. 37 demonstrate that in using this method there is a real danger of distorting or analysing away the important intricacies that would be important in explaining the operation of customary international law.
Floating Theories
Customary law is often treated as an isolated phenomenon, a strange species of animal, sharply separated, at least theoretically, from other forms of legal rules. However, it should be borne in mind that a customary rule is, first and foremost, a (legal) rule. In exploring the concept of customary law, therefore, one cannot set aside the question of what it means for a customary rule to exist. 38 How does the property of an international legal rule, modified with the adjective customary, change, if it does at all, the nature of the rule itself? How does the customary rule 'torture is prohibited' differ from the treaty norm 'torture is prohibited'? They surely differ in their formation, source, justification or legal effects, but I do not think that these two legal rules with the same content significantly diverge in their nature.
Therefore, a plausible theory of customary international law cannot be devoid of a theory, thesis or, at least, a hypothesis related to the very nature of a (legal) norm. 39 Otherwise, concepts such as general practice, accepting something as law or opinio juris, which are crucial in describing the nature and operation of customary international law, will lose their point of reference, namely the (legal) norm itself. 40 In the sections that follow, three issues will be highlighted: the relationship of non-textual to textual requirements, namely opinio juris to acceptance (consent); an exploration of the nature of general practice and problems with a methodology based on dichotomies. In the final section, I shall outline the premises of a defensible theory of customary international law.
Opinio Juris and Accepting Something as Law under Article 38(1)(b)
Clarifying the conceptual relationship of the textual requirement of accepting something as law (consent) to the non-textual requirement of opinio juris is a key issue in delineating a concept of customary international law. Without a sound explanation, no proper account can be provided. Commentators have taken very different positions on the connection between acceptance and opinio juris: (i) some simply identify opinio 38 Similarly Beckett, supra note 4, at 217-218. 39 Although Mendelson views the subjective element (opinio juris) as being of limited value because it is dispensable in describing the formation and identification of customary rules, he passes over the first perspective -that is, the possible necessary subjective aspect of the customary rule itself. Mendelson, supra note 3, at 246-247. 40 This failure would lead to consistency problems between theories of customary international law and other forms of international law or the law in general. For example, I do not see how Guzman's definition of customary international law ('to be those customary legal rules that affect behavior') can be mapped into any standard, general theory of (international) law. Guzman, supra note 1, at 133 and 139.
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http://ejil.oxfordjournals.org/ Downloaded from juris with acceptance (consent); 41 (ii) others assume some kind of strong connection between them, although they do not equate them with expressis verbis; 42 (iii) in other views, they are two distinct and different phenomena without a significant connection; 43 (iv) treating acceptance as consent, proponents of a few types of consent theory seem to do away with opinio juris altogether 44 and (v) many authors avoid the problem by not setting one against the other.
45 In this section, I shall argue that opinio juris and acceptance are two distinct, different but correlative concepts and phenomena. This conclusion requires some analysis of the nature of opinio juris.
The ICJ famously refers to opinio juris as belief in the North Sea Continental Shelf Cases, and many commentators also maintain that it should be understood as belief or something like belief.
46 If this is so, then opinio juris cannot be acceptance, knowledge, conviction, desire, intention or a sense of legal obligation (although many authors think just the opposite). Since this proposition is particularly significant, I shall offer a more detailed argument for this view.
What is belief forming the substance of opinio juris? Although it is not an uncontroversial issue in philosophy, a simplified, sketchy and provisional description will do for our purposes. I shall take belief as a (propositional) attitude that expresses a certain level of trust or confidence in the truth of a proposition (P) or possibly other cognitive content (for example, a state of affairs or some sort of mental representation). 47 To believe P represents an epistemic commitment where the subject takes a stance that P is true. The belief that torture is prohibited has the content of the proposition that 41 E.g., Brownlie, supra note 11, at 8; Jennings and Watts, supra note 24, at 27; Touscoz, supra note 12, at 226; Reuter, supra note 24, at 93; Bederman, supra note 11, at 142; Rousseau, supra note 14, at 315; Sibert, supra note 24, at 507; Elias and Lim, supra note 1, at 4-24; A.V. Opinio juris as belief is a kind of cognitive attitude that has truth-value (that is, it is capable of being false or true). The opinio juris that torture is prohibited in universal international law may be true or false, depending on whether the relevant state of affairs obtains or not. However, belief, and therefore opinio juris, does not mean knowledge. One who believes something has a certain level of confidence in, but not enough justification for, its being true. Belief and opinio juris have an air of epistemological uncertainty and come in degrees. The strength of a belief or opinio juris depends on, and is proportionate to, the amount of evidence available for the subject, which provides support for the belief that corresponds to the state of affairs that prevails in the real world. Believing P will turn into knowing P if it is substantiated by evidence that is strong enough to justify the fact that P is the case.
Consequently, taking these characteristics of belief and opinio juris into account, accepting something as law cannot be identified with opinio juris -accepting is not believing. Although acceptance is also an attitude that has propositional content, it is an active, pragmatic, volitional, context-dependent mental act as opposed to belief, which is a passive, context-independent attitude that indicates epistemic commitment towards its propositional content. There are numerous differences between the two attitudes, including the following six suggestions. First, unlike acceptance, belief is not under the direct voluntary control of the subject; one believes a number of propositions involuntarily. Second, beliefs are cognitive in nature and shaped by relevant evidence. It would be irrational to believe against a variety of proof available on the subject (epistemic commitment); however, propositional content might rationally be accepted without believing that it is true -the absence of epistemic reasons can be supplemented by other practical or prudential reasons. Third, believing P is not dependent on the situation in which the subject believes P. One cannot believe P in one situation and not believe P in another (context-independency), whereas one can accept something in one situation and not accept it in another (context-dependency). Fourth, acceptance does not come in degrees. A proposition is either accepted or not. Belief has strength. One can believe P to a certain degree in proportion to confidence or trust in P based on the evidence that supports the epistemic commitment. Fifth, in contrast to belief, acceptance generally is an active attitude, a product of intention, a mental act sometimes involving a decision with a view to future plans and further action (pragmatic commitment). Belief is less pragmatic and more passive; it sometimes only happens to the subject. Sixth, belief has an amorphous temporal aspect. In many cases, the subject does not know when a belief has been formed, and, while it is permanent in nature, proof to the contrary may lead to its disappearance. The temporal dimension of acceptance is sharper. As a mental act, it can be tied to a certain state of consciousness and a certain relatively short period of time. 49 Of course, acceptance may be tied to belief. One may accept P, which will sometimes contribute to the formation or confirmation of a belief in P, while in many cases believing P may be an epistemic antecedent to, or even grounds for, expressly and wilfully accepting P.
It also follows from the foregoing description that opinio juris is not knowledge 50 and cannot be equated with the conviction that a legal obligation exists, 51 because these states of mind indicate a considerably higher level of epistemic commitment. One can believe P without being convinced of P; however, one cannot be convinced of P without believing P. 52 This axiom also holds true for knowledge. Furthermore, it is clear that opinio juris as belief is not intention either. 53 Intention is a volitional mental act without a significant epistemic aspect.
Belief is not compatible with desire. Setting forth a new form of a subjectivistmonist view about customary international law, Lepard offers the following definition for opinio juris constituting customary law in itself: ' A customary international law norm arises when states generally believe that it is desirable now or in the near future to have an authoritative legal principle or rule prescribing, permitting, or prohibiting certain conduct.' 54 At least five doubts can be voiced about this desire-based definition (which was developed to avoid the chronological paradox that involves false beliefs and to find a way to channel moral principles into the concept of customary international law). 55 First, a belief in a desire does not point to the existence of a legal rule but, rather, to the existence of the desire for a legal rule. Why would it be opinio juris (in the regular, familiar sense) if the subject with such a belief knows that the desired legal rule to which the opinio could be related does not yet exist? Second, the construction is too complex. One has a belief with the propositional content that there exists a desire that has further (secondary) propositional content, namely the legal rule, which is desirable. Third, although one can believe that something is desirable without desiring it, the desire for a legal rule that encapsulates a value judgment may provide sufficient 49 For these arguments, see Engel, supra note 46, at 3, 6-12. 50 For opinio juris as 'collective knowledge', see Byers, supra note 12, at 148. 51 For the view that opinio juris is a kind of conviction of the states that a given course of action is required or permitted by or reflects an international legal rule, see, e.g., Cassese, supra note 11, at 156; Reuter, supra note 24, at 93; Rousseau, supra note 14, at 309; Villiger, supra note 9, at 48; Lowe, supra note 41, at 50; Scelle, supra note 23, at 304; Dupuy, supra note 11, at 163. 52 reason for the state to behave in a manner that corresponds to this prospective rule. However, I fail to see how a general belief about the desire for a specific legal rule could contribute to the formation of this legal rule within a monist conception. A desire remains a desire, even in spite of its generality, but how and when will a general desire turn into a legal rule? 56 Fourth, if we take the only evident answer -that the legal rule comes into existence through states' behaviour that corresponds to the propositional content of the desire -then the definition presupposes usus and necessarily represents a dualist approach. Fifth, this construction is not suitable for eliminating false beliefs from the customary process. Believing that a legal rule is desirable presupposes that the rule does not exist. Were the rule to be established in the meantime, the belief that points to the existence of desire would become false.
57
Opinio juris as belief is not a 'sense of legal obligation' (or a feeling of legal obligation), because having a sense of something is not believing something. 58 Although having a sense of something is an ambiguous expression, it cannot be identified as believing something, not even under the most friendly and flexible interpretation. First, if a sense is viewed as a kind of awareness about a proposition or other content, some of its characteristics set it against belief. Its phenomenological nature clearly comes out, because it is not directed to the truth of its content, like belief, but, rather, to the presence of the mentally represented forms of this content. Whereas a sense of something may presuppose some evidence of its content, as a mental state it is indifferent to its evidentiary support and justificatory conditions and does not display an identifiable epistemic commitment, like belief. 59 Second, if sense is taken as a kind of awareness about a belief itself, the concept of the sense of legal obligation becomes conceptually superfluous for the purposes of customary international law. Here, the sense of legal obligation turns into the sense of the presence of opinio juris (as relevant belief). However, why should we say that one acts out of a 'sense of the presence of opinio juris', and not that one acts directly from opinio juris, as an existing belief? 60 56 Guzman correctly reasons that states cannot create customary rules by wishing that they would exist.
Guzman, supra note 1, at 140. Roberts also argues that only statements of lex lata can directly contribute to the formation of custom. Roberts, supra note 1, at 763. In the same vein, see also North Sea Continental Shelf Cases, supra note 4, at 38, para. 62. 57 In order to avoid the false belief problem, some dualist authors also resort to the desire-based belief conception of opinio juris, following Kelsen's famous criticism of Gény's position that allows false beliefs in the formation of customary law, see, e.g., Walden, supra note 31, at 97. My doubts, with the exception of the fourth one, also apply to these views that prevail within the dualist framework. 58 For opinio juris as a sense or feeling of legal obligation, see, e.g., from the vast literature, Scelle, supra note 23, at 304; Brownlie, supra note 11, at 8; Baxter, 'Treaties and Custom ', 129 RdC (1970) Consequently, opinio juris as belief fundamentally differs from the textual requirement of accepting something as law. This conclusion requires a sound theory of customary international law to explain how the textual requirement of acceptance as a volitional mental act connects with opinio juris as a form of belief and where opinio juris as a requirement for a customary norm comes from, in view of the fact that Article 38(1)(b) of the ICJ Statute does not provide for any such requirement.
An Ontological Challenge: General Practice as Mental Construct
The other textual requirement -that is, the concept of general practice -also needs some clarification. As I noted previously, efforts towards developing an effective theory of customary international law have been thwarted by a simplistic conception of general practice as an objective or material requirement. What does the term general (state) practice actually refer to? By itself, it suggests a step in classification: there exists a class or set of joint or individual particular actions (or omissions) of states, which fits into a predefined pattern. Under Article 38(1)(b), the basis for this pattern is a regularity or rule, which may become the content of a customary rule if other conditions are met. General practice is an abstract idea that indicates specific characteristics or relations of particular state actions with something in common according to this pattern. In addition, its generality suggests that, in international interactions, the number or weight of the state actions belonging to this class overwhelmingly exceed the number or weight of state actions that are inconsistent with this pattern. Taking all of these into account, general (state) practice under Article 38(1)(b) refers to the overwhelming preponderance of state actions that share the property of being a manifestation of, or coinciding with, the regularity or rule R over those state actions that are inconsistent with R.
In this sense, general practice is not material or objective in nature. 61 The common view might consider it material or objective because it treats general practice as simply that which refers to a more or less definite set of state actions as objective facts or events. 62 However, this approach is too simplistic. No general practice as such exists in the objective world, and it is not equal to a set of state actions. 63 However, being the result of a complex mental process that includes abstraction, comparison, interpretation, selection, evaluation, weighing and generalization, general practice is a mental construct that refers to a relation and is basically characterized by the regularity or rule around which it is conceptually organized in specific cases. 64 61 For the claim that it is material or objective in nature, see, e.g., Cassese, supra note 11, at 158; Rousseau, supra note 13, at 315; Guggenheim, supra note 16, at 102. 62 E.g., Thirlway views state practice as accumulation of acts. Thirlway, as quoted by Akehurst, supra note 6, at 29. 63 For a similar conclusion, see Beckett, supra note 5, at 236. 64 Stowell emphasizes the role of reason in assessing usage and points out that customary rules must be deduced from principles that are formulated upon existing usage. Stowell, supra note 17, at 28-29.
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Although construing and defining general practice in a concrete issue starts with, works on, or uses particular state actions as grounds, at least three significant subjective aspects can be determined. 65 First, the pattern (rule or regularity) with which particular state actions will be matched in construing general practice in a particular case is in itself a mental construct that must be inferred and defined by an observer to be able to select the perspective of general practice. Second, in construing a contextual idea of general practice, the relevant properties of particular state actions at issue should be identified, extracted and described in appropriate, general terms. This step of abstraction is followed by matching these abstracted and properly described properties with the properties of the pattern (rule or regularity) predefined by the observer. Third, in attributing generality to practice, the next logical step is to compare the weight of state actions subsumed under state practice with that of state actions that are inconsistent with the rule or regularity manifested by this state practice. All of these three steps of abstraction, matching and comparison involve a significant interpretation of events that have taken place on the international scene.
It must be stressed that general practice can theoretically be construed in three general forms. It is up to the agent that assesses international interactions to describe a non-normative general practice as displaying only regularity in state actions, to construe it as having a normative quality, where state actions are interpreted as manifestations of a non-legal (moral, social) rule, or to confer legal quality on it, where state actions will be viewed as manifestations of a legal rule. In the third case, the mode of construing general practice necessarily involves an attribution of opinio juris to the actor states or, possibly, an act of acceptance of the relevant rule.
66
General practice conceived as mental construct may shed a different light on its relationship to acceptance or opinio juris as mental act and mental state. What is clear is that, since general practice is not a given state of affairs, it is the agent of acceptance (for example, the actor state) that will work up the object (propositional content) of acceptance. Furthermore, if an observer (international court) refers to general practice, it will be the observer itself who, ex post facto, retrospectively constructs this general practice as part of a justificatory process related to the existence of a customary norm. 67 Thus, general practice will be mostly a subjective, and not simply a material or objective, factor in the justificatory process.
Failure of Exclusionist Methodology Based on Dichotomies
Many dualist authors try to handle the alleged duality of general practice and opinio juris (or acceptance, consent) by applying an attractive method based on dichotomies. The core of this known, dialectic method consists in identifying two contradictory concepts and describing a process or phenomenon as an interplay of these two concepts. A dichotomy conceptually splits up reality and determines the framework and direction of the analysis. The controversial features, properties or elements of a process or phenomenon are separated and channelled into the contradiction embodied by the two opposite parts of the dichotomy. Martti Koskenniemi's 'apology and utopia' represent an elegant, familiar and oft-cited example where the author runs these two concepts through many controversial issues of international law, providing a conceptual framework for the analysis. 68 Exclusionists are predisposed to apply this method, which follows from their dualism and their two differentiating, opposite (linguistic and non-linguistic) types of proof of customary norms. They use several dichotomies supposedly gleaned from controversial and ever-changing international legal practice: (i) state statements (representing opinio juris) versus state actions (constituting state practice); 69 (ii) traditional custom (overwhelmingly based on state practice) versus modern custom (mainly based on opinio juris); 70 (iii) inductive reasoning (in which traditional custom is derived) versus deductive reasoning (in which modern custom is derived); 71 (iv) the evolutionary formation of customary international law (traditional custom) versus declaratory formation (modern custom); 72 (v) facilitative customs (mostly traditional customs) versus moral customs (mostly modern customs); 73 (vi) descriptive accuracy (focusing on what the state practice has been -an inductive or ascending method of justification for traditional customs) versus normative appeal (focusing on what the state practice ought to be -a deductive or descending method of justification for modern customs); 74 (vii) customary law as 'dinosaur' versus customary law as 'dynamo'; on the moral and facilitative characteristics of a customary rule) and so on. 76 However, thinking in terms of dichotomies leads to two evident traps -namely oversimplification when setting up such dichotomies and the difficulty of reconciling the opposite features, properties or elements of the practice since synthesis is indispensable to a coherent theory.
It must be recalled that setting up such dichotomies entails considerable simplification. Despite the theoretical elegance that these constructions display, dichotomies often collapse in practice or even in theory. Analysing this methodology would merit another article. Here, I merely indicate some of the problems. For example, Roberts, an eminent exclusionist who sets up several dichotomies in grounding her reflective equilibrium theory, calls those customary rules facilitative that 'promote coexistence and cooperation but do not deal with substantive moral issues' at the one extreme, against those rules that have strong moral content (moral customs) standing at the other end of the spectrum. 77 However, such distinctions raise conceptual, practical and methodological difficulties.
First, coexistence and cooperation are themselves values. Therefore, anything that promotes them has moral content. By definition, even 'pure' facilitative rules or customs (for example, ships must pass on the left) have some moral content, although they do not 'deal with' moral substantive issues, and it is conceptually flawed to contrast them with moral rules or customs. Alternatively, shared values make cooperation between states easier, even in those matters that do not fall under the practical scope of the realization of those values. If so, moral rules or customs that bear cooperative values both as rules and moral rules cannot be determined against facilitative rules or customs that promote cooperation and coexistence because in this respect moral rules or customs necessarily have a facilitative feature.
Second, as Roberts herself also allows, every customary rule has moral and facilitative content that varies according to the subject matter, and ultimately the dichotomy turns into a matter of degree. I admit that in practice the distinction may work more or less in the case of clear, prototype customs (for example, technical standards versus human rights obligations), but, in many practical cases, this distinction is blurred. For example, it may be open to doubt whether a customary rule in the domain of international environmental law will be moral rather than facilitative in nature. Moreover, the moral/facilitative attributive opposition does not work in many instances of customary rules because this opposition is not characteristic of a range of such rules at all. I doubt that either moral or facilitative attributes are appropriate for characterizing the right of coastal states to exploit contiguous continental shelves, although this rule has some (though relatively weak) moral and facilitative content.
Third, the moral/facilitative dichotomy is aligned and joined with other dichotomies supposedly typical of customary rules. Therefore, facilitative customary rules will be at the same time traditional, descriptive and evolutionary in nature and derived in an inductive process. 78 However, associating parts of parallel oppositions may lead to simplification in describing and characterizing customary rules. As concluded earlier, the facilitative (or descriptive, evolutionary or so on) nature of a customary rule is a matter of degree. The question is whether a customary rule will be facilitative to the same extent as it is descriptive or evolutionary. I do not think so. For example, on the one hand, the local remedies rule, which is a customary rule of international law, 79 may be taken as descriptive and evolutionary in nature but arguably has much weaker facilitative content. On the other hand, there are instances where the linking of such attributes creates confusion. For example, the requirements for the state of necessity to preclude the wrongfulness of a state act can be considered a customary rule, 80 which has arguably stronger moral content than facilitative. It is nevertheless evolutionary and descriptive in the sense that Roberts uses these terms.
Fourth, exclusionist dichotomies imply another fundamental difficulty -that is, how to work towards a synthesis and how to join the two opposite parts of the dichotomies, primarily state practice and opinio juris (or consent) in this case. 81 As the factors required for customary international law work together in international legal practice, after splitting up the processes of the formation of customary international law, in turn, they must again relate opinio juris to state practice, or vice versa, and find principles based on which they can do so.
82 Furthermore, after walling off the proof of the two criteria, they have to find a solution for those situations where deficiencies of one requirement would prevent customary international law from being established in spite of the strong presence of proof of the other requirement (for example, many statements from many states would suggest the existence of a customary norm, but the paucity of state practice weighs heavily against it).
Modern exclusionist theories aim to set up complicated principles and conceptual constructions by which the opposed categories or properties can be combined in order to synthesize the dichotomies that are particular to customary international law and that follow from dualism. 81 This problem is greater for them than for other dualists who keep the construction more flexible and do not separate statements from state acts in correspondence with the two criteria of customary international law. See, e.g., Akehurst, supra note 6, at 1-3; ILA Report, supra note 11, at 40-42. 82 Beckett, supra note 5, at 220. 83 On account of its perspective, the currently fashionable rational choice theory has added little to a synthesis of the subjective and objective elements. In fact, the relationship between the objective and subjective elements and their reconciliation are primarily problems for the standard positivist accounts of customary international law. With a focus on rational behavioural strategies and patterns based on state interests and preferences, even those rational choice theorists who stand on the ground of dualism deny or downplay the importance of state practice as a constituent element of customary international law and concentrate on the subjective element as an incentive or motivation for state behaviour to capture and portray remnants of normativity in a picture of self-interested state policies, actions and interactions. Norman and Trachtman, supra note 42, at 541-542; Guzman, supra note 1, at 153. For Swaine, who is admittedly a dualist, but drifting towards a monist position, state practice only serves as a subsequent (but necessary) confirmation of the states' declared willingness to be obligated by a nascent customary rule. Swaine, supra note 31, at 614. balance between traditional and modern custom, state practice and opinio juris by making the two elements of customary international law interchangeable (sliding scale theory). 84 Capitalizing on Kirgis' insights, John Tasioulas puts the sliding scale theory in the framework of Ronald Dworkin's interpretive theory by setting up a double sliding scale. 85 Roberts somewhat streamlines this construction and reduces Tasioulas' d ouble duality back to one duality by plainly associating the duality of state practice and opinio juris with the dimensions of fit and substance but, at the same time, bringing in the Rawlsian concept of 'reflective equilibrium' in a considerably simplified form. 86 The shortcomings of these conceptions have been subject to various criticisms. 87 Here, I would only suggest that the simplest lesson, relating to this fourth difficulty, is that it is advisable to avoid dubious dichotomies in describing the operation of customary norms in order to get round the difficulties posed by sophisticated reconciliation theories.
Concluding Remarks: Seven Pillars of a Workable Theory
As a conclusion, I devise seven propositions on which a workable theory of customary international law may rest. These propositions have been prompted by the foregoing considerations, and they are partly assumptions necessitated by the ways in which customary international law function in international practice. (I call them assumptions because space does not permit a full discussion of the arguments that support them.)
Customary international law exists, even if it is not easy for one to determine exactly
what its existence boils down to. As the claims denying its existence are well known (as well as partly outdated) and analysing these claims would distract us from the focus of this article, I will shortcut the problem of the existence of customary international law by simply relying on everyday legal discourse in which participants (courts, diplomats, theorists and so on) speak of customary international 89 Paul Guggenheim and Hans Kelsen have not sustained their original, tentative idea that the formation and working of customary international law can be adequately described without such a subjective element. 90 Whether it is opinio juris, acceptance or both, in exploring customary law one cannot avoid using these terms to refer to the subjective aspects of formation or to the operation of customary norms. Why is this so? The essence of normativity is that it is connected with various mental states of legal subjects. Even if a court or other observer is able to legally assess an act or state of affairs without taking the mental state of the actor or actors into consideration and to view applicable legal rules as abstractly given, the formation and existence and effectiveness of norms cannot be detached from human mental experience. 91 Only by the help of the terms denoting some mental act or mental state (acceptance, opinio juris, consent, belief and so on) may one ascribe normative (legal) aspect to the (nonnormative) regularity displayed in practice. 92 However, it is crucial to properly single out the specific mental state or act that provides the best explanatory framework for the nature and operation of customary international law. ( Inclusionist approaches cannot cope successfully with two general, theoretical problems. The first is how state conduct (physical state actions) can be both a requirement for customary norms and evidence of another, subjective requirement. Second, these theories give rise to the problem of a kind of logical circularity, namely that the subjective requirement (opinio juris) can be discerned from state practice and, at the same time, relevant state actions are identified with the help of opinio juris (epistemological circle). 93 As I see it, inclusionists fail to provide a consistent, theoretical answer. Instead, they tend to refer the issue back to practice, where specific circumstances or facts of cases will decide the problem case by case.
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Although the exclusionist strand seems to be able to apply the dualist concept of customary international law to these problems, its more principled, formal and general approach also leads to a cul-de-sac. The reason for this practical failure is relatively simple. All relatively difficult cases usually involve a somewhat or an even highly controversial state practice, which gives rise to more than one interpretation. At the same time, statements (linguistic acts) related to something of an opinio juris or consent are also frequently open to different interpretations (as to the assessment of their reflexive nature, their content, their variances and their nature of modality -that is, whether they represent simple soft commitments, moral obligations, legal obligations or so on). These uncertainties resist any stable equilibrium and any meaningful, consistent guidance in particular instances regarding the relationship between the two criteria for customary international law. 95 There is little point in positing that the best balance between state practice and opinio juris varies according to their relative strength. 96 If we 93 Byers, supra note 12, at 136-139; Charlesworth, supra note 7, at 194. 94 For example, Dupuy notes that opinio juris is manifested in and by state practice, intimating that the reply to the question of how this happens remains to be found case by case. Dupuy, supra note 11, at 166; similarly Ross, supra note 25, at 88. 95 Though Roberts' method may work in prototype instances of nascent customary rules with extremely strong moral content (prohibition of torture) or of a technical character (representing an established course of action (e.g., all ships must pass on the left). However, the method does not seem to be of much use in controversial cases (e.g., the customary nature of the supposed rule of the prohibition of transboundary pollution remains hopelessly contentious with no clear equilibrium in sight, as Roberts herself admits). Roberts, supra note 1, at 782. 96 Ibid. at 783.
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Although it is not impossible to find new analytical frameworks, it now appears that to satisfactorily reconcile the Doctor Jekyll of opinio juris and the Mister Hyde of general practice at the level of theory is improbable. 97 So I am of the view that customary international law fits better into a subjectivist-monist model, from which my next assumption follows.
6. I assume, on the basis of the picture, that general international legal discourse suggests that customary international law exists as an inter-subjective phenomenon. Customary international law is not part of the objective world, but, at the same time, it is independent from the mental state of any particular individual or, metaphorically, any particular state. 98 However, inter-subjectivity is a complex and an ambiguous term that needs specification. In the context of social norms (and, therefore, customary international law), inter-subjectivity conveys the picture of some shared view on which a norm is based or which constitutes a norm in itself. 99 It is the shared nature of the view or understanding that should be emphasized, 100 but the term view or understanding is probably not satisfying here because norms do not always reflect an indefinite understanding, a definite view or even common knowledge among members of a community. Thus, my assumption is that a workable theory treats customary rules as norms constituted by some kind of collective mental state, existing in the attitudes and dispositions of members of the relevant community.
This claim commits me to relativism, where the validity of a customary international rule always depends on a particular context and is relative to the conventions and practices of the relevant community. Notwithstanding this relativism, I view propositions about customary international law as having truth-value -that is, they are capable of being true or false. 101 I think that this cognitivist-relativist backdrop is a characteristic of the ordinary legal discourse on customary international law.
I assume that no theory can fully meet the three basic conditions of a powerful explanatory theory of customary international law: (i) consistency with legal principles of the present international system; (ii) consistency with international legal practice inclusive of the states' practice and jurisprudence of international courts and (iii) conceptual, logical coherence.
The main reason is that the content and application of international legal principles (like sovereignty) are uncertain in particular cases, and international legal practice related to customary international law is highly controversial. One can cite statements or authorities to support different or even contradictory views. Alternatively, concepts used to describe various aspects of customary international law are ambiguous and vague and allow different interpretations both in general and in specific instances. Therefore, an explanatory theory of customary international law may have relative value. The most that can be attained is a flexible and general theory that can avoid the fundamental discrepancies and provide a proper explanatory framework for international legal practice and doctrine.
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